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It is lunchtime on Friday. 
 
The general counsel of your top client, a medical device company, is 
calling urgently to ask you how she should outline the company's 
financial exposure in a U.S. Department of Justice False Claims 
Act kickback investigation for the board of directors. 
 
Or, imagine that you represent a qui tam relator or work at the DOJ, 
and you need to depose the defendant pharmaceutical company's 
30(b)(6) witness in an FCA case alleging widespread kickbacks paid 
by the company to doctors as part of its "speaker program." 
 
In both cases, you must wrestle with a 2010 amendment to the anti-
kickback statute — Title 42 of the U.S. Code, Section 1320a-7b(g) — 
that creates FCA liability for any "claim that includes items or 
services resulting from [an AKS] violation." 
 
Is the resulting-from provision just a function of time — that an offer 
or receipt of a kickback preceded the submission of claims — or does 
it require proof of some other causal connection between a kickback 
and a claim? 
 
Or must the plaintiff prove but-for causation between the alleged 
kickback and the claim? 
 
Interpreting this aspect of the AKS not only has challenged FCA 
practitioners, but it has also divided federal courts. 
 
On July 14, in U.S. v. Teva Pharmaceuticals Inc.,[1] the U.S. District 
Court for the District of Massachusetts followed the U.S. Court of 
Appeals for the Third Circuit's 2018 decision in U.S. ex rel. Greenfield 
v. Medco Health Solutions Inc.,[2] and held that the government 
need not show but-for causation in an AKS and FCA case. 
 
Just three months earlier, the U.S. Court of Appeals for the Sixth Circuit in U.S. ex rel. 
Martin v. Hathaway[3] followed the U.S. Court of Appeals for the Eighth Circuit in U.S. ex 
rel. Cairns v. D.S. Medical LLC,[4] and held exactly the opposite. 
 
Recognizing the contrary interpretations, the district court in Teva has just certified for 
appeal its July 14 ruling and stayed the trial, which had been scheduled to begin in a few 
weeks. 
 
Meanwhile, in January, a district court in the Eighth Circuit held that the government in an 
AKS and FCA case need not concern itself with the resulting-from provision at all and could 
instead prove causation using the false certification theory of causation that courts had 
endorsed prior to the 2010 AKS amendment.[5] 
 
This growing divergence has significant ramifications for civil fraud cases, because the AKS 
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is one of DOJ's top enforcement priorities.[6] 
 
Here, we begin by describing the origin of this AKS provision. We then elaborate on the 
diverging judicial constructions of the resulting-from provision and the interpretive steps 
leading to those constructions. 
 
Next, we highlight how DOJ and defense attorneys are adapting their arguments in light of 
the circuit split. 
 
Finally, we offer practical suggestions — on venue selection, pleading, discovery and 
settlement strategy — for attorneys who must address this issue in affirmative and 
defensive postures. 
 
Origin of Section 1320a-7b(g) 
 
In addressing causation in AKS and FCA cases before the 2010 amendment to the AKS, 
circuit court decisions like U.S. v. Rogan[7] and U.S. ex rel. Hutcheson v. Blackstone 
Medical Inc in the U.S. Court of Appeals for the First Circuit in 2011[8] held that a 
certification of compliance with the AKS was an express or implied prerequisite for seeking 
payment, even when the wrongdoers did not submit claims. 
 
The U.S. Court of Appeals for the Seventh Circuit's 2011 Rogan decision also articulated an 
expansive view of FCA liability — a defendant is liable for all claims that violate the AKS 
even if the claims reflected "all the care [rendered]" or if the government "would have paid 
for the[] care" had "the patients [] gone elsewhere."[9] 
 
When Congress added Section 1320a-7b(g) to the AKS, sponsors of the amendment wanted 
to correct a 2008 U.S. District Court for the Eastern District of Arkansas decision, U.S. ex 
rel. Thomas v. Bailey.[10] 
 
In Thomas, the court held that, even when a surgeon at a hospital took kickbacks in 
exchange for using a particular medical device, the hospital's claims for the surgeries were 
not false under the FCA because the hospital was not aware of the kickback scheme and, 
therefore, could not have falsely certified compliance with the AKS.[11] 
 
According to a sponsor of a 2009 bill with a provision that ultimately became Section 1320a-
7b(g), the Thomas court inappropriately allowed the submission of a kickback-tainted claim 
by an innocent party to "launder[ ][it] into a 'clean' claim."[12] 
 
The amendment was supposed to remedy this "problem by ... ensur[ing] that all claims 
resulting from illegal kickbacks are 'false or fraudulent,' even when the claims are not 
submitted directly by the wrongdoers themselves."[13] 
 
The Conflicting Judicial Interpretations of Resulting-From Provision 
 
Soon after the 2010 amendment, parties in FCA kickback cases proposed dueling 
interpretations of the new resulting-from language. 
 
In 2014 in the U.S. District Court for the Southern District of New York, for example, the 
defendant in U.S. ex rel. Kester v. Novartis Pharmaceuticals Corp. asked the court to 
construe the resulting-from provision as requiring proof of but-for causation, i.e., to create 
FCA liability, the "sale of [a] drug to a particular patient [must be] actually caused by the 
kickback scheme."[14] 



 
The Kester court rejected this argument, noting that the legislative history made it 
completely clear that the purpose of the 2010 AKS amendment was "to correct Thomas's 
strict interpretation of the false certification theory" and "did nothing to alter the [pre-
existing] false certification theory of [FCA liability]."[15] 
 
In 2018, the Third Circuit in Greenfield issued the first appellate interpretation of the 
resulting-from language. Greenfield involved allegations that a specialty pharmacy paid 
remuneration to two foundations to induce them to refer Medicare patients. 
 
The pharmacy defendant urged the Third Circuit to adopt a but-for causation standard, 
arguing that it was consistent with the U.S. Supreme Court's construction of "results from" 
in another statute, the Controlled Substances Act, or CSA.[16] 
 
Like the Kester court, the Third Circuit rejected this construction as inconsistent with the 
intent of Congress in amending the AKS,[17] holding instead that Section 1320a-7b(g) 
merely requires proof of a link between a claim submitted to the government and "medical 
care that was provided in violation of the Anti-Kickback Statute (as a kickback renders a 
subsequent claim ineligible for payment)."[18] 
 
Under Greenfield, the government and relators only need to show that specific claims 
involved a patient or provider who was "exposed to" a kickback. 
 
After Greenfield, other district courts applied a similar causation standard. For example, in 
U.S. ex rel. Bawduniak v. Biogen IDEC Inc., the U.S. District Court for the District of 
Massachusetts held that relators need not show "that the physicians would not have 
prescribed [Biogen's] medication but for the kickbacks." 
 
Instead, it was "sufficient to show that [Biogen] paid kickbacks to a physician for the 
purpose of inducing the physician to prescribe specific drugs, and that the physician then 
prescribed those drugs, even if the physician would have prescribed those drugs absent the 
kickback."[19] 
 
In 2019, the First Circuit cited Greenfield approvingly in assessing an FCA retaliation claim 
in Guilfoile v. Shields, opining that, given "the 'resulting from' language of the 2010 [AKS] 
amendment, if there is a sufficient causal connection between an AKS violation and a claim 
submitted to the federal government, that claim is false within the meaning of the 
FCA."[20] 
 
In July 2022, however, the Eighth Circuit in Cairns declined to follow Greenfield and instead 
adopted the but-for causation standard. In Cairns, the government had obtained a $5.4 
million FCA judgment based on evidence that Medicare claims were tainted by kickbacks 
from an implant distributor.[21] 
 
On appeal, the Eighth Circuit held that, given the Supreme Court's prior plain language 
interpretation of the CSA's results-from provision in Burrage, evidence of such taint was not 
enough for the resulting-from provision. 
 
Instead, the Cairns court held that the government must prove the surgeon would not have 
used the implants "absent the illegal kickbacks."[22] While acknowledging "that the Third 
Circuit came out differently," the Eighth Circuit opined that Greenfield was wrong in "relying 
on legislative history" when the meaning of the statutory text was plain.[23] 
 



The Sixth Circuit applied the same logic in the Martin case earlier this year.[24] 
 
District courts elsewhere, however, largely have continued to follow Greenfield. In U.S. ex 
rel. Everest Principals v. Abbott Laboratories, for example, a court in the U.S. District Court 
for the Southern District of California acknowledged Cairns, but nonetheless found the 
relator's causation allegations sufficient because they establish a link between the kickback 
and the claim for reimbursement.[25] 
 
In U.S. ex rel. Fitzer v. Allergan Inc., the U.S. District Court for the District of Maryland also 
declined to follow Cairns.[26] 
 
The Fitzer court questioned the Cairns court's reliance on Burrage in an AKS case, given 
that "the [Burrage] Court explained that '[w]here there is no textual or contextual indication 
to the contrary, courts regularly read phrases like 'results from' to require but-for 
causality.'"[27] 
 
Concluding that the context of the 2010 AKS amendment "indicates that Congress intended 
to make it easier, not harder, to bring (and ultimately prove) FCA claims" based on AKS 
violations, Fitzer followed Greenfield rather than Cairns.[28] 
 
DOJ and Defense Bar Responses to the Circuit Split 
 
In response to the circuit split, the DOJ has followed a two-pronged approach to FCA cases 
involving kickback allegations. 
 
Outside of the Sixth and Eighth Circuits, the DOJ has argued for adherence to the Greenfield 
causation standard. That argument proved persuasive to the Teva court last month.[29] 
 
Further, in a brief filed in June in another District of Massachusetts case, the DOJ cited the 
Supreme Court's recent decision in U.S. ex rel. Schutte v. SuperValu Inc., which invoked the 
need to construe words in their particular statutory context,[30] as further evidence that 
the Burrage court's interpretation of results-from language in the CSA should not control 
how courts construe the resulting-from provision in the AKS.[31] 
 
Within the Eighth Circuit, in the recent Fesenmaier case, the DOJ successfully elided Cairns 
and reverted to the false certification theory prevalent before the 2010 AKS amendment. 
 
In a pretrial ruling in Fesenmaier, the district court noted that the plaintiffs were seeking "to 
prove their case solely under a material-falsity theory," i.e., defendants sought "payment 
for services that ... violate a material condition of reimbursement [i.e., compliance with the 
AKS]."[32] 
 
The court held that Cairns did not foreclose this false certification theory as a means of 
proving damages in an AKS/FCA case.[33] 
 
Shortly after that decision, the Fesenmaier case went to trial. The jury found that the 
defendants' kickbacks caused the submission of 64,575 false claims to Medicare, and the 
court directed the entry of a $487 million judgment.[34] 
 
FCA defendants, unsurprisingly, have advocated for the adoption of the but-for causation 
standard from Cairns and Hathaway. After the recent Teva decision, for example, the 
defendant promptly filed a motion to certify an interlocutory appeal on the proper standard 
of causation.[35] 



 
On Aug. 14, the district court certified the interlocutory appeal and stayed the trial in 
Teva.[36] 
 
Suggestions for FCA Practitioners 
 
First, practitioners who represent qui tam relators or defendants in FCA cases involving 
alleged kickbacks should pay close attention to the choice of venue in such cases. 
 
While a plaintiff's venue choice is typically accorded great weight on a motion to 
transfer,[37] there is an emerging "consensus view among district courts that a plaintiff's 
choice of forum is entitled to considerably less deference in qui tam cases."[38] 
 
Thus, defense and relators' counsel should think carefully about the identities of key 
witnesses and their locations,[39] because courts view "convenience of both the party and 
non-party witnesses [as] probably the single-most important factor[.]"[40] 
 
Second, in jurisdictions that have construed the resulting-from provision to require but-for 
causation, practitioners should refamiliarize themselves with the false certification theory in 
kickback cases. 
 
Here, both relators' and defense counsel are well served to scrutinize the wording of any 
express certification of AKS compliance and any applicable statute, regulation or contract 
mandating AKS compliance.[41] 
 
Further, because FCA decisions like Hutcheson addressed AKS violations under the false 
certification rubric before the Supreme Court's 2016 Escobar decision, it is important to 
think carefully about how to plead materiality or to challenge materiality allegations under 
Escobar.[42] 
 
Third, in discovery, practitioners should pay close attention to evidence related to the 
practical and financial impact of alleged kickbacks. For example, in cases involving alleged 
kickbacks to patients, finding evidence that, absent the kickbacks, patients could not have 
afforded a treatment modality is strong proof of but-for causation. 
 
Uncovering a defendant's internal analysis of the return on investment for alleged kickbacks 
likewise can help plaintiffs show that a kickback was a but-for or actual cause.[43] 
 
Defense counsel, on the other hand, can focus on the government payers' responses to the 
alleged kickback arrangements. 
 
Finally, for practitioners engaged in or anticipating settlement discussions, it is imperative to 
keep close track of the evolving case law. This is especially true in cases pending in 
jurisdictions that may be addressing this statutory construction issue squarely for the first 
time. 
 
Understanding what standard governs the scope of false claims — and thus damages — is 
critical to deciding on what is an appropriate outcome. 
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